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IN THE
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For the Ninth Circuit

J. M. DiKEMAN, W. A. Baker, Ernest Gove,

Mike Zakula, and J. C. Murphy,

Plaintiffs in Error,

vs.

Jewel Gold Mining Co]\ipany (a corpora-

tion), and Jewel Mining Syndicate (a

corporation),

Defendants in Error.

PETITION FOR A REHEARING

ON BEHALF OF PLAINTIFFS IN ERROR.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

Plaintiffs in error respectfully petition for an

order granting a rehearing.

The opinion filed on November 17, 1924, dismisses

the writ of error upon the ground that this court

is without jurisdiction in that the order sought to

be reviewed was not a tiiial one.



The order sought to be reviewed was an order of

the United States District Court for the Territory

of Alaska, Third Division, vacating and setting

aside a sale of real and personal property made

under execution. It is manifest from an examina-

tion of the opinion of this court that the court

assumed that the order vacating the sale was not a

final one because of the intention of the court below

to order another sale. An examination of the

record on appeal shows that the question for de-

termination is whether or not the pretended re-

demption of the property of Jewel Grold Mining

Company from the sale made on June 9, 1923, left

this property subject to further execution on the

deficiency judgment.

Under the rules of the United States Circuit

Court of Appeals a copy of the opinion of the

judge of the court below should have been included

in the record on appeal. This was not done. Plain-

tiffs in error have therefore procured a certified

copy of this opinion and have caused the same to be

filed with the Clerk of the United States Circuit

Court of Appeals for the guidance of this court.

An examination of this opinion will conclusively

establish the fact that the court below set aside the

sale not only for substantial irregularities alleged

to have occurred, but also because the property of

the Jewel Gold Mining Company was sold a second

time by the second execution proceeding. The

court below was of the opinion that the first sale

and the redemption from that sale by the lessee,



the Jewel Gold Mining Company, for all time re-

leased this property from any claims of plaintiffs

in error. It is therefore apparent that the court

below does not intend to order a resale of this

property, consequently as far as plaintiffs in error

are concerned the order vacating the sale and re-

fusing confirmation is a final order. It conclusively

and for all time disposes of the question of plain-

tiffs' right to subject this property to the payment

of their judgment unless the same be appealed from

and reversed.

This is not a case wherein the court has set aside

a sale for irregularities and ordered a new sale. In

such a case it is obvious that the proceedings are

not terminated and that the order is not a final

order but where the court in setting aside the sale

refuses to order a resale of the property a final

and complete disposition of the matter is made and

the proceedings are at an end unless the order be

reversed by the appellate court.

The question of determining what orders are

final has presented great difficulty to the Circuit

Courts of Appeal and the Supreme Court and it is

not an easy matter to reconcile the somewhat con-

flicting opinions, but generally it may be stated

that any order which affects finally the material

rights of the parties to the litigation is a final order

and the subject of an appeal.

In Farmers Loan <f Trust Company, 129 U. S.

206, 209, the Supreme Court said:



^' After a decree which disposes of a prin-

cipal subject of litigation and settles the rights

of the parties to that matter there may subse-

quently arise important matters requiring the

judicial action of the court in relation to the

same property and some of the rights litigated

in the main suit, make necessary subsequent
important orders and decrees in which the most
material rights of the parties may be passed
upon by the court, and which, where they par-

take of the nature of final decisions of those

rights, may be appealed from."

Applying this rule to the facts disclosed by the

record we respectfully submit that the order of the

court below denying confirmation and setting aside

the sale is a final determination that the plaintiffs

in error could not subject the land of the Jewel

Grold Mining Company to a second sale to satisfy

the unpaid portion of their judgment.

Unless this court proceeds to hear and determine

this question plaintiffs in error are effectually and

forever barred from any opportunity of presenting

this question to an appellate court.

The court below in its opinion states as a matter

of law that

''the redemption by the Jewel Mining Syndi-

cate in my opinion redeemed the realty from
the effect of the sale and restored the estate of

the Syndicate and the Jewel Mining Company
free from the liens." (Opinion, p. 2.)

The order vacated and set aside the sale, amongst

other reasons, because the court held the property



of Jewel Gold Mining Company was not subject to

levy and sale by virtue of the deficiency judgment.

Now here is a question of law upon which the judg-

ment of the court below should not be conclusive

and final. Yet a refusal of this court to entertain

jurisdiction of the writ of error has that very effect

and denies to plaintiffs in error the right to have

this question of law reviewed by the very tribunal

to which jurisdiction has been given by the Alaska

Code. The situation is analogous to that of a pur-

chaser at an execution sale, who, when the court be-

low sets aside the sale and orders a resale, has an

unquestioned right to an appeal from this order,

inasmuch as his rights are swept aside.

The Supreme Court in the case of Blossom v.

Milwaukee etc. Railroad Co., 1 Wall. 655, held that

an order refusing to confirm a sale was a final and

appealable order, no order for resale having been

made. In discussing this case the Supreme Court

in Butterfield v. Usher, 91 U. S. 246, said:

''The decree against Blossom therefore was
the last one the court could make in the case.

It ended the proceedings and dismissed the

parties from further attendance upon the court
for any purposes connected with that action."

In this proceeding the order of the court below

setting aside and vacating the sale w^as the last

order in view of its opinion that it could make

with regard to the property of the Jewel Gold

Mining Company and put an end to the proceedings
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as far as the Jewel Gold Mining Company and its

property was concerned. It could not and did not or-

der a resale of this property because it decided that

the property was freed of the liens after the first

sale and redemption took place.

No good end will be served, we believe, in further

citations of authorities. We believe that this court

through the fact that it did not have before it the

opinion of the court below was led into believing

that a resale had been or would be ordered, so that

the question of plaintiffs' right to subject the prop-

erty of the Jewel Gold Mining Company to its

deficiency judgment could be squarely presented to

this court. It is manifest now that the court below

had already passed upon this question, and that

unless its order be held to be a final one no appeal

can ever be presented which will give this court the

opportunity to pass on the question of law involved.

If there be su.bstantial irregularities in the pro-

ceedings sufficient to justify the order setting aside

the sale, nevertheless, when that order setting aside

the sale fails to provide for another sale and

thereby finally and for all time determine against

plaintiffs in error a substantial right of theirs, the

order is final and subject to review by this court.

In conclusion we submit that the petition for re-

hearing should be granted inasmuch as the order is



final, and that this court should then proceed to

hear and determine the question upon the merits.

Dated, San Francisco,

December 31, 1924.

Respectfully submitted,

Arthur Frame_,

Walter Christie^

Attorneys for Plaintiffs in Error

and Petitioners.

Certificate of Counsel.

I hereby certify that I am of counsel for plaintiffs

in error and petitioners in the above entitled cause

and that in my judgment the foregoing petition for

a rehearing is well founded in point of law as well

as in fact and that said petition for a rehearing is

not interposed for delay.

Dated, San Francisco,

December 31, 1924.

Walter Christie,

Of Counsel for Plaintiffs in Error

and Petitioners.




